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ince 1857 City Council Memorandum

e Hastings

MINNESOTA

To: Mayor Fasbender & City Councilmembers

From: Chris Jenkins, Parks & Recreation Director

Date: August 21, 2023

Item: Agreement Amendment #1 with Apex Facility Solutions, LLC

Council Action Requested:

Approve Amendment #1 for the Guaranteed Energy Savings Agreement
with Apex Facility Solutions, LLC for the Refrigeration Plant Replacement,
West Rink Roof Replacement, and Solar System Installation projects at the
Hastings Civic Arena.

Background Information:

These projects have been identified as needed facility upgrades, and
Council has provided their commitment to completing both of these projects
in 2024.

The refrigeration plant replacement requires up front design and engineering
services to be completed, and the plants motor control center also needs to
be ordered well in advance of the project due to long lead times for specialty
equipment.

The design and engineering have been completed and we are prepared to
order the motor control center, and lock in a roofing contractor for a 2024
West Rink roof replacement with this amendment.

Minnesota Statute 471.345 subd. 13 allows the City to enter into a
Guaranteed Energy Savings Agreement such as what is proposed. Using
this statute does require the City to publish our intent to enter into this
agreement, which was completed in the June 22, 2023 edition of the
Hastings Journal. This agreement must also guarantee energy savings over
the 20-year life of the agreement, which it does.

Entering this agreement with Apex allows them to act as our general
contractor, solicit quotes from pre-qualified contractors for each individual
component of the project, which city staff will review and approve as
appropriate, and allows each of the major components of the project to be
added by amendment.
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Financial Impact:
The motor control centers are guaranteed at a cost of $258,929.00, and as
long lead items (50-70 weeks), it is time to place the order.

The West Rink roofing replacement project is guaranteed at a cost of
$1,161,746.00 for a 2024 project.

Advisory Commission Discussion:
N/A

Council Committee Discussion:

Attachments:
= Amendment #1
» Roofing bid tabulation
» Refrigeration project bid tab for MCC breakout
= Apex Facility Solutions, LLC agreement (fully executed)



Amendmand1

Apex Facility Solutions, LLC

Apex

Client:
Project:
Apex Project No:

City of Hastings
Hastings Civic Arena Upgrades
30323036

Amendment No: 1
8/16/2023

The Contract is Amended as Follows:

This Amendment 1 modifiys the existing Agreement to add more detailed scope of work and costs for the roofing and MCC line itmes on the agreement. The
following changes to the agreement are included in this Amenedment.

Original Contract Value:
Net Prior Amendments:

1. Replace the Agreement Exhibit A Scope of Work with the attached new Exhibit A.
2. Replace the Agreement Exhibit B Schedule of Payments with the attached new Exhibit B.
3. Section 10.0 Compensation and Payment: replace the Construction Work list with the following updated list.

Construction Work

Refrigeration System Motor Control Center (long lead item)
Refrigeration System

Roof Replacment West Rink

Solar on West Rink

Contract Value Prior to this Amendment:
This Amendment Add (Deduct):
New Contract Value after Change Order:

NOT VALID UNTIL SIGNED BY THE CONTRACTOR AND CLIENT

Apex Facility Solutions, LLC

$258,929.00

TBD and added by Amendment
$1,161,746.00

TBD and added by Amendment

$217,391.00
$0.00
$217,391.00
$1,420,675.00
$1,638,066.00

City of Hastings

Contractor

Client

By (Signature)

By (Signature)

By (Printed)

By (Printed)

Date

Attachments:

Exhibit A Summary of Work
Exhibit B Payments Schedule

3495 Northdale Blvd. NW, Suite 230, Coon Rapids, MN 55448

WWW.apex-co.us

Date
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EXHIBIT A
Apex SUMMARY OF WORK X-B-01

Exhibit A = Summary of Work

Definitions:
CLIENT shall also be referred to as OWNER and/or HOST.

CONTRACTOR shall also be referred to as APEX and/or DEVELOPER.

‘ \ p e X Apex Facility Solutions

Guaranteed  Annual O&M One Time Potential Simple
Work Description Location Cost Utility Savings Savings O&M Savings Incentives Net Cost Payback

Ice Arena Long Lead Items
MCC - Purchasing of new Motor Control
Center for the ice plant

Ice Arena $258,929 $0 S0 $200,000 $0 $58,929 N/A
Refigeration Design - Design of the ice rink
refigeration system to size the MCC

Ice Arena $217,391 $16,241 $7,000 S0 S0 $217,391 9.4
Other Scope Items
Roofing - Replace existing Roof with new
built up roof, new drains, and parapits

West Ice Sheet $1,161,746 S0 $0 $800,000 S0 $1,161,746 N/A

Refrigeration system - Replace existing
R22 system with new refigeration system

Ice Arena $0 $0 $0 $0 $0 $0 N/A
Solar System - Install new Solar PV System
on the West Roof Ice Arena $0 $0 $0 $0 $0 $0 N/A
Totals $1,638,066 $16,241 $7,000 $1,000,000 $0 $1,438,066 18.8

Scope General:

Scope of work shall be development and construction of the following major scopes of work:
e Refrigeration Design
e Long Lead Equipment Procurement
e Replacement of Existing Refrigeration System
e Replacement of West Rink Roof
e Install Solar on the West Rink Roof

Refrigeration Design: Refrigeration design shall include design required for the replacement of the existing
refrigeration system located at Hastings Civic Arena with a new two rink industrial grade ammonia refrigeration
system and identification and specification of any long lead equipment required to support a Summer 2024
installation schedule.

Work Included:
e |ce System engineering includes one industrial grade refrigeration system and waste heat recovery
systems (subfloor heating, snow melt pit system).
e Mechanical engineering including ventilation system for new ice equipment room, eyewash shower
systems, connection to fire alarm system, and plumbing modifications as necessary.

EXHIBIT A Page 1 of 6
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EXHIBIT A
SUMMARY OF WORK
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e Electrical engineering including new electrical feeder to new ice equipment motor control center if
needed and to the new mechanical equipment, convenience receptacles, and lighting modifications in
the new ice equipment room.

e Architectural and structural design for enclosing the existing mechanical room for code compliant room,
condenser supports, pipe penetrations, etc.

e Demolition drawings for systems mentioned above.

MCC: As part of the development of the ice arena refrigeration plant, two MCCs were necessary to provide the
plant with power. One of the units would be located in the Ammonia refrigeration room to power the

compressors and accessories in that room. The second would be in the pump room that would power the main
rink pumps, and other aspects of the refrigeration plant. These electrical parts are critical to the function of the

plant.
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AN EXHIBIT A

Apex SUMMARY OF WORK X-B-01

Replacement of Refrigeration System: Replacement of the existing refrigeration system shall include
replacement of the existing refrigeration system with a new two rink ammonia refrigeration system. The final
cost of this work shall be added to the Agreement by Amendment after scope of work is rebid and final price is
established.

GENERAL CODE REQUIREMENTS:
PRIMARY REFRIGERANT: R717 AMMONIA
SECONDARY REFRIGERANT: 35% ETHYLENE GLYCOL
SECONDARY REFRIGERANT FOR WASTE HEATING: 40% ETHYLENE GLYCOL
REFRIGERATION SYSTEM SHALL BE CONSTRUCTED IN ACCORDANGE TO MINNESOTA
STATE MECHANICAL, ELECTRIGAL, FIRE, AND LIFE SAFETY CODES, MINNESOTA HIGH
PRESSURE PIPING CODE. AND ALI OTHER APPLICABLE LOCAL, STATE, AND FEDERAL
‘CODE REQUIREMENTS.
AREFRIGERATION ROOM IS BEING PROVIDED.
CHARGING OF SYSTEMS AND START-UP OF THE REFRIGERATION
@ AIR INTAKE SYSTEM SHALL NOT PROCEED UNTIL ALL CODE RELATEI
REQUIREMENTS FOR THE REFRIGERATIOI:IrSVSTE

M,
, AND SAFETY SYSTEMS ARE IN:
AND APPROVED BY ALL'LOCAL GOVERNING AUTHORITIES AND
CONTROL AND NOTIFICATION SYSTEMS HAVE BEEN TESTED.

-
(
= [o— [

RESURFACER ROOM |

RESURFACER ROOM

REFRIGERATION ROOM PLAN @
( : e ovs
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Apex SUMMARY OF WORK X-B-01

Replacement of West Rink Roof: Work under this scope item shall include replacement of the existing west rink
flat roof with a new modified built-up roof, and new metal perimeter roofing with flashing. A new ladder would
be installed from the lower roof for safe access to the higher roof.

In addition to the new flat roof, perimeter edging will be installed to eliminate the flat roof water from going
over the edge. With new sloped insulation and roof drainage, new interior roof drains will be installed to take

the water away. The water will be discharged into an existing rain water system in the parking lot.

Below is the scope of work for the roofing project:

SCOPE OF WORK
1) Tear Off & F L 2 - all bidding are ible to ﬁs!d S5 Snow Y
measure and verify existing core data as needed to accurately bid the project. Retention \or)/

Remove the existing roof system down to the top surface of insulation. Dispose of

all debris in a certified landfill. Any wet insulation shall be replaced per the unit

price found on the bid form. Proper change notice form must be submitted and

signed for approval. %12 Slope typ.
2) New Insulation - Calculate the R-value for the existing insulation. Install

Remove existing and install
new SS mansard and metal

facia City of Hastings
R Civic Center

i p Y fiber the entire field of the
roof in order to meet or exceed current R-value code requirements (existing & new
combined). Fill all low areas with tapered polylsocyanurate to insure positive
drainage accurs throughout the entire field of the roof. Attach insulation according
to manufacturer's requirements.
3) Install tapered saddles, crickets, 12'X12' drain sumps, and overflow scuppers.
Crickets and saddles shall slope twice that of the field of the roof. Contractor to
submit shop drawings for approval.
4) Install 2" wood fiber recovery board set into solid moppings of Type IIl hot
asphalt. Stagger all insulation joints from underlying layers. n
5) Install the new modified bitumen roof system as specified. w
6) Install the new modified bitumen flashings as specified.
7) Install the new flood coat and gravel surfacing at specified.
8) Install new 24ga. Prefinished sheet metal throughouit the perimeter and 55 Snow
projections as shown in the detailed drawings and as specified. Maximum Retention
allowable face is 8°. All sheet metal must extend down to the field of the roof. NO
EXPOSED FLASHINGS ALLOWED.

Roofing contractor to supply and install six (6) new
roof drains/strainers. JOSAM 21500 Series.
Interior plumbing by others.

LINE Item ADD: Install new ladder and steps with
rails sloped and attached to new curbs.

S5 Snow
Retention

SYSTEM DETAILS:

1. NEW ROOF SYSTEM ON AREAS IDENTIFIED ABGVE SHALL BE AS FOLLOWS:
1) THREE-PLIES OF APPROVED G .
2) ONE-PLY OF APPROVED MODIFIED FIELD MEMBRANE SET IN HOT ASPHALT.
3) ONE -PLY OF MODIFIED FLASHING MEMBRANE WITH BASE FLASHING UNDERLAYMENT.
4) FLOOD/GRAVEL SURFACING.
2. Allreof drains and primary scuppers shall receive 12 x 12 fapered insulafion sump.
3. Allroof penefrations shall have a min. of 8° flashing heights.
4. All penefrations and perimeters shal receive new 24 ga. prefinshed sheet metal extended
down to the field of the roof, FLASHINGS ALIOWED, Ownerto 1412 Slope typ

Perimeter Edge Detail:

Install new wood blocking to account for total insulation thickness
including cricket heights. Install new 6'X6" wood cant strip.
Install new head closure / closure melal onto the existing
slanding seam roof system.

S5 Snow n Perimeter detail: legend
Retention Install minimum & courses of 2X6 N
o/ lumber and 6X6 wood cant to & Details
accommodate new insulation and "Rm'dlain
: drainage modifications.
- Contractor must verify core data, dimensions, field penetrations, Roof Curb
etc. in order to accurately bid the project.
- Remove any obsolete roof penetrations / curbs at the time of roof 3 Plumbing stack
replacement. Match deck type & infill with similar insulation. = Scupper

Skylight

TITLE: Roof Replacement Project
COMPANY:  City of Hastings

DATE: See Specification Package
SCALE: All bidding contractors must field measure

EXHIBIT A Page 4 of 6
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EXHIBIT A
SUMMARY OF WORK
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loaWater

Deck (fiekd ver
nsulation (newtex
New 6°X6" wood cant.

Continuous Cleat. Extend 1.5" balow
wood nailer.

tha minimum
2) Allona fascia i

Fasteners 24" 0.C. with neoprene

Shiets

tio

1) Cetalls shown are representativa of finished details. Contractors shall take  Into
account existing insulation, new Insulation, and the new roof system. Waod blocking shall
ba shown.

extanding beyond 8" must have two pleca metal and two keeper

and apply datals acoorclingly.
4) All sheet metal

- Any
sirips.

3) Deck types vary between roof areas and buildings. Contractor must verify roof decks

shall ba 24g2.

o salect color)

Head Closura

Panned Panel End

Hold Down Cleal

Head closure trim with neoprene.

bioei
Setin sealant

Insulation (new/exisiing)

Faston dips to hat channels Fastan per specificaion

acoonting ko ASCE 7-05 Design
Code.

{72, Roof Drain
D1

Saar
{coat with aluminizer)

Clanping ing with
New drain bolts

Swipping pies (2

4 pound lead sel in mstic,
‘wiapped down 2° min., prime
top auriaca befors flashing

RANSITION

S IR S

, Existing Details — See Architectural Drawings

o rp—

TITLE: Roof Replacement Project

COMPANY:  City of Hastings

DATE: See Specification Package

SCALE: All bidding contractors must field measure

EXHIBIT A
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AN EXHIBIT A

Apex SUMMARY OF WORK X-B-01

Solar on West Rink Roof: Work under this scope item shall include installation of new Solar PV system that will
be tied into the building electrical system. The photo below represents the approximate location of the new
system. Work shall be code compliant, and the final cost of this work shall be added to the Agreement by
Amendment after scope of work is rebid and final price is established.

EXHIBIT A Page 6 of 6
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EXHIBIT B
PAYMENTS SCHEDULE

Exhibit B — Estimated Payments Schedules

X-B-01

e of Optio A

1 |Design $223,826 | $111,913 | $111,913

2 |Long Lead Equipment (MCC) | $258,929 $129,465 $129,465

3 |Roofing $1,161,746 $290,437 $290,437 | $290,437 | $290,437

4 [Refrigeration TBD Install Install Install Install Install Install Install

5 [Solar PV TBD Install Install
Totals $1,644,501 | $111,913 | $111,913 $0 $129,465 $0 $0 $290,437 | %0 $0 $0 $290,437 | $419,901 | $290,437 $0 $0 $0

EXHIBIT B Page1of1
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City of Hasting Roofing Project Bid Tab

Roofing
Contractors |Berwald Roofing [Mc Phillips Bro |Peterson Bro Palmber West
Base Bid S 1,121,689 | S 1,076,677 | S 1,017,680 | S 1,081,056
Ladder Add S 16,592 | S 16,930 | S 15,395 | S 15,689
Sub Total S 1,138,281 | S 1,093,607 | S 1,033,076 | S 1,096,745
Plumbing Commercial Signature
Contractors |Plumbing Mechanical
Base Bid S 129,607 | S 128,670

Selected Contractors
Total Cost Peterson Bro S 1,033,076

Signature S 128,670

Total $ 1,161,746

Confidential

8/17/2023

Page 1



Confidential

City of Hasting Refrigeration Project Bid Tab

Refrigeration Rink Tec Gartner

Contractors International Refrigeration SCR

Base Bid S 2,677,574 | S 2,734,850 | No Bid

MCC - Breakout S 258,929 | S 264,467

Alt - Temp Chiller 3

Months $ 104,628 | $ 152,383

Sub Total $ 2,782,202 |$ 2,887,233

Mechanical

Contractors NAC Kraft Mechanical |SCR

Base Bid S 215,235 S 188,330 | S 220,526

Electrical Contractors |CAP Electric Phaser Electric

Base Bid S 85,496 | $ 121,070
Guptil

General Construction [Construction 4 Others no Bid

Base Bid S 46,449 | S -
Concrete

Construction Fritz Concrete KPW Concrete
Base Bid S 53,002 | S 8,324

Fencing Contractors

Superior Fencing

Dakota Unlimited

Base Bid $ 9,664 | $ 11,784
Selected Contractors
Rink Tec
International S 2,782,202
Kraft Mechanical S 188,330
CAP Electric S 85,496
Guptil Construction | $ 46,449
KPW Concrete S 8,324
Superior Fencing S 9,664
8/17/2023

X-B-01
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City of Hastings

AGREEMENT

HASTINGS CIVIC ARENA

APEX FACILITY SOLUTIONS, LLC
3495 NORTHDALE BLVD, SUITE 230, COON RAPIDS, MN 55448



AGREEMENT
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AGREEMENT
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This Guaranteed Energy Savings Agreement (“Agreement”), is made by and between the City of Hastings,
hereafter referred to as CLIENT with an office at 101 4" St. E, Hastings, MN 55033, and Apex Facility Solutions,
LLC, with its principal place of business at 3495 Northdale Blvd., Suite 230, Coon Rapids, MN 55448 hereafter
referred to as CONTRACTOR. CLIENT and CONTRACTOR may be referred to as “Party” or collectively as
“Parties.”

1.0 Recitals

WHEREAS, the CLIENT is authorized under Minnesota Statutes Section 471.345 subd.13, the Statute, to enter
into guaranteed energy savings agreements with a qualified provider not exceeding twenty years for the
purpose of implementing comprehensive utility cost-savings measures to improve the energy efficiency of a
municipal facility provided the cost of implementing the measures will not exceed the amount to be saved in
utility operation and maintenance costs over a twenty year period and the qualified provider provides a written
guarantee that the energy or operating cost savings will meet or exceed the cost of the system; and

WHEREAS, CONTRACTOR represents that it is qualified, willing and able to responsibly act as guarantor for
energy, operational and maintenance cost savings {the “Savings”), and to provide or to arrange for long term
debt financing as hereafter set forth;

WHEREAS, CLIENT has reviewed the Project Costs and Savings and believes it to be reasonable and accurate;

WHEREAS, CLIENT is authorized under the Statute to make payments required by the debt service obligation
from the Savings obtained from the installation of the utility cost savings measures described herein; and

WHEREAS, CLIENT has pubtlished notice of, and held a meeting in which it proposed to award the contract, the
names of the Parties to the proposed contract, and the contract's purpose.

NOW, THEREFORE, in consideration of the mutual benefits and obligations set forth herein, the Parties hereto
agree as follows:

2.0 Definitions
The terms defined in this section shall, for all purposes of this Agreement, have the meaning herein specified.

“Acts of God” An Act of God is an unusual, extraordinary, and sudden manifestation of an event that could not
under normal circumstances have been anticipated or expected. Ordinary weather conditions of normal
intensity for the locality shall not be considered as an Act of God

“Change” shall mean substitutions, additions, or deletions within the scope of the Agreement as expressly
approved in writing by CLIENT.

“Client’s Premises” shall mean any location where Worl is occurring as defined by Exhibit A of this Agreement.

“Client’s Property” shall mean any material, equipment, machinery, or other items, owned, or controlled by the
Client that are not Owned by the Contractor.

“Completion Date” shall mean the date on which CLIENT issues the Certificate of Final Completion. “Completion
Date” shall also mean the “Date of Final Installation”.

AGREEMENT Page 3 0f 15
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“Contractor’s Property” shall mean any material, equipment, machinery, or other items, owned or controlled by
the Contractor that are not Owned by the Client.

“Extra Work” shall mean work outside the scope of this Agreement.

“Facility” shall mean building or structure where Work under the Agreement occurs.

“Facility Improvement Measures” shall mean any improvement included in the Work as listed on the summary
table in Exhibit A of this Agreement.

“Final Completion” shall mean that one or more Facility Improvement Measures as outlined in the summary
table of Exhibit A have met requirements for Substantial Completion and all punch list items and documentation
has been received.

“Guarantee Commencement Date” shall mean the Completion Date and the Date of Final Installation.
“Guarantee Term End Date” shall mean the date on which CONTRACTOR's guarantee term ends.

“Guarantee Year” shall mean each twelve (12) month period during the term of this Agreement, beginning on
the Completion Date.

“Measured and Verified Savings” shall mean utility cost savings calculated using utility consumption data
recorded by utility meter(s).

“Parties” shall mean the Client and Contractor as defined in the first paragraph of the Agreement.

“Performance Assurance Services” shall mean services provided under the Technical Services Agreement section
of Exhibit D of the Agreement.

“Premises” shall mean location where Work done under this agreement is occurring and is owned or controlled
by the Client.

“Pre-agreed Savings” shall mean utility cost savings calculated using generally accepted engineering methods
when actual measurements are impossible or not cost effective.

“Project” shall mean the Work or scope of work as outlined in Exhibit A of this Agreement.

“Substantial Completion” shali mean ane or more Facility Improvement Measures as outlined in the summary
table of Exhibit A has progressed to the point where, in the opinion of the CONTRACTOR as evidenced by his
Certificate of Substantial Completion, it is sufficiently complete, in accordance with the contract documents, so
that the Work can be utilized for the purposes for which it was intended; of if there be no such certificate issued,
when final payment is due. The term “substantially complete” and “substantially completed” as applied to any
work refer to Substantial Completion thereof.

“Technical Services Agreement” shall mean ongoing services provided after achievement of “Substantial
Completion” as outlined in Exhibit D of the Agreement.

“Total Actual Savings” shall mean the sum of the reconciled utility cost savings, and the operation and
maintenance cost savings.

AGREEMENT Page 4 of 15
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“Utility Savings” shall mean the difference between the utility consumption under the pre-contract conditions
and the utility consumption after the “Work” has been completed under the contract. Utility savings shall be
calculated in comparison to an established baseline of utility consumption.

“Work” means activities set forth in Exhibit A.

“Working Days” means Monday through Friday excluding State holidays.

3.0 Order of Precedence

In case of conflict between provisions of this Agreement, the order of precedence for conflict resolution in
descending order shall be as follows: (i) Change Orders, including amendments; {ii) the Agreement; and (jii) the
Exhibits.

4.0 Exhibits
The following Exhibits are attached hereto and made a part hereof thereby:

o Exhibit A~ Scope of Work
< Exhibit B - Schedule of Payments
Exhibit C - Certificates of Substantial Completion & Final Acceptance
o Exhibit D ~ Facility Operating Parameters & Utility Savings Calculation Methods
o Breakdown of Guarantee Savings
o Summary of Guarantee Savings
= Guarantee Reconciliation
o Technical Service Agreement
o Exhibit £~ Project Schedule
Exhibit F ~ Contractor’s Measurement and Verification Responsibilities
< Exhibit G - CLIENT's Maintenance Responsibilities
Exhibit H - Insurance Coverage

5.0 Term of Agreement

Effective Date: The Effective Date of this Agreement shall be the date of City Council approval. CONTRACTOR
shall not begin work under this Agreement until this Agreement is fully executed and CONTRACTOR has been

notified by CLIENT’s contact to begin the Work.

Term: Unless otherwise terminated, this Agreement shall expire nineteen (19) years after the Completion Date.

6.0 Contacts
For the purpose of administration of this Agreement, the following individuals will be the contact personnel
authorized to speak on behalf of the respective Parties.

CLIENT Contact: Chris Jenkins, Park and Recreation Director, (hereafter “CLIENT Contact”). CONTRACTOR shall
render all services pursuant to this Agreement under the direction of the CLIENT Contact or the designated

representative.
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CONTRACTOR Contact: Mark Rasmussen, Chief Operating Officer, CONTRACTOR (hereafter “CONTRACTOR
Contact”). CLIENT shall provide all the direction and supervision pursuant to this Agreement under the direction
of the CONTRACTOR Contact or the designated representative.

7.0  Contractor’s Duties

Design and Engineering: Contractor shall provide design, engineering and consulting services for the Work
including preparation of Plans and Specifications, soliciting proposals for various components of the Work and
providing management and oversight of the Work. CONTRACTOR shall work with CLIENT to identify
subcontractors to include in the budgeting and pricing of the project. CONTRACTOR shall also work with CLIENT
to review and analyze subcontractor quotes and jointly determine which subcontractors to include in the
execution of the project.

Equipment and Materials: CONTRACTOR shall provide all materials, and equipment necessary to perform the
Work. CONTRACTOR shall provide CLIENT with specifications, drawings, cut sheets, and other information
required by CLIENT regarding the materials and equipment for review, acceptance and approval pursuant to
Section 8.0 Acceptance, prior to implementation of the Work.

Installation Services: CONTRACTOR shall enter into all subcontracts necessary for the completion of the Work.
CONTRACTOR shall provide CLIENT with specifications, drawings, and other information required by CLIENT
regarding installation, replacement and refurbishment for review, acceptance, and approval pursuant to Section
8.0 Acceptance, prior to implementation of the Work. CONTRACTOR shall ensure that the installation,
replacement, and refurbishment services are performed with minimum interruption to the normal business of
the Facility. CONTRACTOR and subcontractors shall perform all Work under this Agreement according to the
schedule set forth in each subcontract as generally described in Exhibit E.

8.0 Acceptance

Authority: The CLIENT Contact shall have final authority to review and approve specifications, drawings, and
related documents concerning the Work prior to the solicitation of proposals or quotes, to review and approve
subcontractors, to approve and accept all equipment, materials, and services, and to approve CONTRACTOR’s
invoices for payment. No approval by the CLIENT will act as a waiver of the CLIENT’s rights hereunder or relieve
CONTRACTOR of its obligations hereunder.

Construction Documents: During the construction period, CONTRACTOR shall keep copies of Construction
Documents at the Facility for review by CLIENT at all reasonable hours and shall provide a complete set of as-
built drawings to the CLIENT upon completion of each portion of the Work.

Satisfactory Performance: Within fifteen (15) Working Days of receipt of an invoice, CLIENT shall have the right
to review the Work performed by CONTRACTOR on the Facility, for purposes of determining whether the Work
is deemed satisfactory. Where CLIENT finds the Work performed by CONTRACTOR unsatisfactory, the CLIENT
Contact shall provide CONTRACTOR with a written notice of unsatisfactory Work within fifteen (15) Working
Days of its receipt of CONTRACTOR’s invoice. CONTRACTOR shall cure the Work within ten (10) Working Days
after receiving the CLIENT Contact’s notice of unsatisfactory Work. When the invoiced Work has been
completed to the satisfaction of the CLIENT Contact, the CLIENT Contact shall approve the invoice for payment.
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Work Substantial Completion: Upon receipt of the written Notice of Substantial Completion documents by
CONTRACTOR, the CLIENT Contact shall review all Work and all project completion documents within fifteen {15)
Working Days. Upon approval of ali Work and project completion documents, the CLIENT Contact shall send the
dated Certificate of Substantial Completion to all Parties. A punch list shall be created by the Parties prior to
issuance of Acceptance of Substantial Completion.

Work Final Completion: Upon receipt of the written Notice of Work Completion and project completion
documents by CONTRACTOR (as described in Exhibit C), the CLIENT Contact shall review all Work and all project
completion documents within fifteen (15) Working Days. Upon approval of all Work and project completion
documents, the CLIENT Contact shall send the dated Certificate of Final Completion {Exhibit C) to all Parties. In
the event the CLIENT reasonably determines that additional work is required to complete the project, it shall
inform CONTRACTOR, and CONTRACTOR shall perform the additional work in accordance with a mutually agreed

upon prompt schedule.

9.0 Change and Extra Work

Amendments of Agreement and Exhibits: The Parties expressly recognize, prior to the Completion Date, that
there may be Change or Extra Work, either at the request of CLIENT, at the suggestion of CONTRACTOR, or as
the result of an "act of God”; but in each event upon a mutual agreement that the proposed Change or Extra
Work is proper. The Parties also recognize that the correct interpretation and administration of this Agreement
depends in large part on the accuracy of all the exhibits attached hereto, which may need to be amended
according to the type of Change or Extra Work agreed to by the Parties, and therefore the Parties agree to
amend this Agreement or the exhibits hereto as appropriate to reflect the agreed upon Change or Extra Work.
Any “Change” or “Extra Work” providing for price, energy savings guarantee, or project schedule adjustments or
relief will be made in accordance with the procedures established herein.

CLIENT Initiated: CLIENT, at any time prior to the Completion Date, may propose “Changes” or “Extra Work” in
writing. CONTRACTOR shall respond by submitting to CLIENT a proposed written proposal containing the initial
cost, annual energy and annual utility, operational and maintenance cost savings, payback period, and a
schedule for completion of the Change or Extra Work within ten (10) Working Days of CLIENT’s request.
CONTRACTOR shall perform the Changes or Extra Work only upon receipt of CLIENT’s approval of the written
proposal and after execution of an amendment to this Agreement when an amendment is required for
performance of the Extra Work or Changes. Any Change or Extra Work performed by CONTRACTOR which is not
approved by CLIENT in writing shall not be approved for payment and will not be included in the final scope of
Work. The Parties will amend this Agreement accordingly.

CONTRACTOR Initiated: CONTRACTOR, at any time prior to the Completion Date, may propose “Changes” or
“Extra Work” in writing. CONTRACTOR shall submit to CLIENT a written proposal that explains the circumstances
for the change, initial cost, annual energy and utility, operational and maintenance cost savings, payback
calculations and a schedule for completion of the Change or Extra Work. CLIENT may accept or reject the
request within ten (10} Working Days. Failure by CLIENT to respond within ten (10) Working Days to the
proposed change order shall be deemed a rejection by CLIENT. CONTRACTOR shall perform the Changes or Extra
Work only upon approval by CLIENT and receipt of the written proposal, and after execution of an amendment
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to this Agreement when an amendment is required for performance of the Extra Work or Changes. The Parties
will amend this Agreement accordingly.

10.0 Compensation and Payment
Total Obligation: The CLIENT's total obligation to CONTRACTOR under this Agreement, including compensation
for goods, services, and reimbursable expenses, shall not exceed:

Design Work

Refrigeration System Design $217,391.00

Construction Work

Refrigeration System Motor Control Center (long lead item) TBD and added by Amendment
Refrigeration System TBD and added by Amendment
Roof Replacement West Rink TBD and added by Amendment
Solar on West Rink TBD and added by Amendment

Invaices: CLIENT will pay CONTRACTOR after CONTRACTOR presents an invoice for the work completed and the
CLIENT Contact accepts the invoice. Invoices must be submitted timely and according to the schedule contained
in Exhibit B. Payment shall be made within 30 days following the receipt of a correct and proper invoice for the
completed delivery of the product or services. If the invoice is incorrect, defective, or otherwise improper,
CLIENT will notify CONTRACTOR within ten {10) Working Days of discovering the error.

Conditions of Payment: All services provided by CONTRACTOR under this Agreement must be performed to
CLIENT's satisfaction, in accordance with all applicable federal, state, and local laws, ordinances, rules, and
regulations. CONTRACTOR will not receive payment for Work found by CLIENT to be unsatisfactory or performed
in violation of federal, state, or local law.

Retention: 5% retention shall be held by CLIENT on the Work excluding design. Upon receipt of CONTRACTOR's
written notice that the Work is ready for final inspection and acceptance, and upon receipt of the final pay
application for a specific Facility Improvement Measure, the CLIENT will, within 10 working days, make such
inspection, and when the CLIENT finds the work acceptable under the Contract Documents and the scope of
work for the Facility Improvement Measure’s Final Completion, the CLIENT Contact shall approve final payment
for the Finally Complete Facility Improvement Measure and release the retention associated with the Facility
Improvement Measure according to the payment requirements outlined herein.

11.0 Contractor’s Energy Savings Guarantee

Guarantee Term: The term of CONTRACTOR’s Guarantee shall be the Term of the Agreement and shall survive
any earlier cancellation or termination of this Agreement. CONTRACTOR's guarantee will be terminated if the
Technical Services Agreement — Performance Assurance Services are cancelled by the CLIENT or if the time after
Substantial Completion exceeds the payback indicated on the summary table total line in Exhibit A.

Total Guaranteed Savings: CONTRACTOR guarantees that the amount to be saved in energy and operation costs
over the term of this Agreement shall be at least the “Total Guaranteed Savings” as set forth in Exhibit D which
Total Guaranteed Savings are sufficient to meet or exceed the total cost of the energy conservation measures.
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Annual Meetings: CLIENT and CONTRACTOR shall meet at least once annually for the purpose of, reviewing
utility loads, changes in utility rates, operating hours and maintenance issues of equipment installed under this
Agreement, for the previous Guarantee Year. At each annual meeting, CLIENT will provide CONTRACTOR with
the applicable utility rates for the previous Guarantee Year. The Parties agree to hold the Annual Meeting within
thirty (30) Working Days after the final month of each Guarantee Year. In the event of chronic or material
equipment failure, CLIENT and CONTRACTOR will meet within a reasonable time after a request by the CLIENT to

discuss a timely cure for the failure.

Guarantee Reconciliation: While within the guaranteed term, CONTRACTOR shall perform a guarantee
reconciliation at the end of each Guarantee Year and submit a guarantee reconciliation report with updated
Exhibits D to the CLIENT Contact within forty-five (45) Working Days of each Guarantee Year anniversary, and at
the Guarantee Term End Date. CONTRACTOR shall calculate the Total Actual Savings as set forth in Exhibit D for
the immediately previous Guarantee Year. In the event that the Total Actual Savings realized by CLIENT are less
than the Guaranteed Savings, CONTRACTOR shall remit an amount equal to such deficiency to CLIENT within
forty-five {45) Working Days of the guaranteed reconciliation submittal.

Survival: This Section 11.0 survives the termination of the Agreement and terminates only upon presentation of
the final Annual Report of the Technical Services Agreement by CONTRACTOR and final payment of any savings
deficiencies if required. CONTRACTOR's guarantee will be terminated if the Technical Services Agreement is

cancelled by the CLIENT.

12.0 Client Responsibilities
CLIENT agrees to perform the following tasks in addition to those set out in Exhibit G of this Agreement:

Daily Operations: After acceptance by CLIENT of the Work performed by CONTRACTOR, CLIENT shall be
responsible for all routine maintenance as set out in the original equipment manufacturer’s documentation
provided by CONTRACTOR to the CLIENT. Exhibit D contains a set of operating parameters that need to be
maintained to obtain the Utility Cost Savings and the Operation and Maintenance Cost Savings outlined in

Exhibit D.

Automatic Functions: To protect public health and safety, or CLIENT property, CLIENT may manually override
any automatic function provided by CONTRACTOR’s equipment furnished hereunder or make changes in
operating procedures specified. In that event, the Parties shall make the necessary changes to the established

baseline.

CLIENT shall grant CONTRACTOR reasonable access to the Facility to perform CONTRACTOR's Verification
Responsibilities.

Energy Management System: CLIENT shall provide standard energy management system reports to

CONTRACTOR for Guarantee Reconciliation when requested by CONTRACTOR.

13.0 Insurance
CONTRACTOR shall maintain in full force and effect, at its expense, property, casualty, worker’s compensation
and liability insurance as specifically described in Exhibit I. The insurance is for the benefit of the Facility. In the
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event of loss or damage to the property under this Agreement, loss payment will be made in favor of the
Facility. Insurance will not be maintained after achievement of Final Completion for all Facility Improvement

Measures.

14.0 Indemnification

CONTRACTOR shall defend, indemnify and save and hold harmless CLIENT, its elected officials, appointed
officials, agents and employees, from and against any and all claims, demands, or causes of action, and
damages, including all attorney’s fees incurred by CLIENT, arising out of the performance of this Agreement by
CONTRACTOR or CONTRACTOR's agent, employees, or subcontractors, except for gross negligence by CLIENT.
This section shall not be construed to bar any legal remedies CONTRACTOR may have for CLIENT's failure to
fulfill its obligations pursuant to this Agreement.

15.0 Performance and Payment Bonds

CONTRACTOR shall furnish all performance and payment bonds (the “Bonds”), each in amounts equal to the
Construction Cost. The Bonds shall cover completion of the physical work per the approved design and shall not
cover any design obligation or any guarantee or warranty of efficiency or system performance. The Bonds shall
not cover any obligation of the contractor to ensure that the Work as constructed will result in any particular
level of energy savings. Any suit on the Bonds must be brought within the minimum period of limitation
available to sureties as a defense in the jurisdiction of the suit. Payment Bond is intended for the use and
benefit of all persons furnishing labor and materials who are engaged by CONTRACTOR. Performance Bond is
intended for the use and benefit of the CLIENT to complete the Work as described in Exhibit A. These bonds
shall be released within thirty (30) Working Days of the Completion Date. The surety for each such bond shall be
an insurance company or corporate surety licensed to do business in the state of Minnesota. The bonds shall
contain a provision requiring reasonable advance notice to CLIENT in the event that CONTRACTOR is in default of
any obligation in relation to the bond.

16.0 Events of Default
Default by CLIENT. Each of the following events or conditions shall constitute an “Event of Default” by CLIENT:

A. Failure to make payments in accordance with this Agreement.

B. Any other material failure to perform or comply with the terms and conditions of this Agreement,
including breach of any covenant or duty contained herein, provided that such failure continues for
thirty (30) Working Days after written notice to CLIENT demanding that such failure to perform be cured
or, if cure cannot be effected in such thirty (30) Working Days, without commencement of a cure and
diligent subsequent completion thereof. In the event the default is cured within said periods, this
Agreement shall remain in full force and effect

Default by CONTRACTOR: Each of the following events or conditions shall constitute an “Event of Default” by
CONTRACTOR:

A. The installation of the materials and equipment is not completed in a timely or satisfactory manner,
according to the terms of this Agreement, provided however that CONTRACTOR shall have thirty (30)
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Working Days from receipt of written notice that it is in default to cure said default. In the event the
default is cured; this Agreement shall remain in full force and effect.

B. Any representation or warranty furnished by CONTRACTOR in this Agreement, which is false or
misleading in any material respect when made.

C. Any other material failure by CONTRACTOR to perform or comply with the terms and conditions of this
Agreement, including breach of any covenant or duty contained herein, provided that such failure
continues for thirty (30) Working Days after written notice to CONTRACTOR demanding that such failure
to perform be cured, or if cure cannot be effected in such thirty (30) Working Days, without
commencement of a cure and diligent subsequent completion thereof. In the event the default is cured
within said period, this Agreement shall remain in full force and effect.

17.0 Remedies Upon Default
Default by CLIENT. Upon the occurrence of an Event of Default by CLIENT, CONTRACTOR may elect to enforce

one or more of the following remedies:

A. Terminate this Agreement by delivery of a notice declaring termination, whereupon CONTRACTOR may
enter the premises on which the Work is being performed and remove CONTRACTOR’s Property;

B. Seek damages in the amount of all payments, then or thereafter owing from CLIENT to CONTRACTOR
pursuant to this Agreement, together with all costs and expenses reasonably incurred in exercise of its
remedies (including reasonable attorneys’ fees and court costs) in seeking and enforcing any or all of the
remedies provided in this section;

C. Seek specific performance of the terms and conditions of this Agreement to the extent permitted by
faw, including without limitation injunctive relief where appropriate; and/or

D. Suspend further provision of the Work. If delivery of the Work has been suspended as a result of
CLIENT's default and CLIENT and CONTRACTOR agree to arrange for the reinstatement of the delivery of
the Work, CLIENT shall pay to CONTRACTOR a performance reinstatement fee in such amount or
amounts, and payable on such date or dates as shall be reasonably acceptable to CONTRACTOR, as will
reimburse CONTRACTOR for its actual costs (including overhead) to be incurred in reinstating delivery of
the Work; provided, however, that nothing herein shall obligate CONTRACTOR to reinstate the delivery
of Work.

Default by CONTRACTOR: Upon the occurrence of an Event of Default by CONTRACTOR, CLIENT shall have the

right to;

A. Terminate the Agreement by delivering a notice declaring termination (permitting CONTRACTOR to
enter the Premises on which the work if being performed, and remove ali CONTRACTOR's Property;
and/or

B. Seek specific performance of the terms and conditions of this Agreement to the extent permitted by
law, including without limitation injunctive relief where appropriate;

C. Seek damages in the amount of all payments, then or thereafter owing from CONTRACTOR to CLIENT
pursuant to this Agreement, together with all costs and expenses reasonably incurred in exercise of its
remedies (including reasonable attorneys’ fees and court costs) in seeking and enforcing any or all of the

remedies provided in this section;
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18.0 Termination

For Uncured Breach: Either Party may terminate this Agreement thirty (30) days after written notice to the
other Party of any material breach of this Agreement by such Party that has not been cured within such thirty
(30) day period {an “Event of Default”). The notice must set forth the nature of the breach with reasonable
specificity. Notwithstanding the foregoing, CONTRACTOR shall have the right to terminate this Agreement if
CLIENT fails to pay any amounts due hereunder within five (5) working days after written notice.

Bankruptcy: In addition to Section 18.0 and any other rights it may have at law or in equity, either Party may
terminate and without liability suspend all activity related to this Agreement immediately if the other Party is
adjudicated a bankrupt, ceases to do business as a going concern, makes an assignment for the benefit of
creditors, permits the appointment of a receiver, or otherwise avails itself of or becomes subject to any
bankruptcy or insolvency statute.

19.0 General Provisions

Governing Law, Jurisdiction and Venue: This Agreement is governed by the laws of the State of Minnesota. The
venue for any proceedings is agreed to be in CLIENT's County, State of Minnesota, and CONTRACTOR consents
to such jurisdiction. CONTRACTOR shall incorporate the requirements of this Section in its agreements with
subcontractors, consultants, and independent contractors in connection with this Agreement.

Conditions Beyond Control of Parties: Neither Party will be responsible for any failure to comply with, or for any
delay in performance of, the terms of this Agreement where the failure or delay is due to acts of God or the
public enemy, war, riot, embargo, new tariffs, fire, explosion, sabotage, flood, strikes, labor disputes, default of
subcontractors, accident; or, without limiting the foregoing, any circumstances of like or different character
beyond its control {collectively, “Force Majeure Event”). If either Party is unable to perform under this
Agreement for more than sixty (60) due to a Force Majeure Event, then the other Party may terminate this
Agreement upon fifteen {15) days’ written notice.

Notices and Changes of Address: All notices to be given by either Party to the other shall be in writing and must
be either delivered in person or mailed by registered or certified mail, return receipt requested, addressed as

follows:
To CONTRACTOR:

Apex Facility Solutions, LLC
3495 Northdale Blvd., Suite 230
Coon Rapids, MN 55448

Attn: Mark Rasmussen

To the CLIENT:

City of Hastings

101 4™ Street East

Hastings, MN 55033

Attn: Dan Wietecha, City Administrator
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Or such other addresses as either Party may hereinafter designate by a written notice to the other.

Successors and Assigns: CONTRACTOR binds itself jointly and severally, his successors, executors, and
administrators to CLIENT in respect to all covenants of this Agreement. CONTRACTOR shall not assign or
transfer any part of its interest in this Agreement.

Permits: CONTRACTOR shall be responsible for obtaining all governmental permits, consents, and
authorizations as may be required to perform it obligations hereunder unless otherwise specifically excluded by

this Agreement.

Sewer Access Charges (SAC)/Water Access Charges (WAC): Client is responsible for any SAC or WAC changes
required as a result of the Work.

Compliance by CONTRACTOR’s Subcontractors and Consultants: CONTRACTOR shall provide and require in alf of
its contracts or subcontracts with other Parties who provide services in regard to performance of this
Agreement that such subcontractors, consultants, or other Parties contracting with CONTRACTOR with regard to
performance of this Agreement shall comply with those requirements of State law specified herein and
otherwise required of persons performing work for the CLIENT of the type contemplated under this Agreement.

No Waiver: The failure of CONTRACTOR or CLIENT to insist upon the strict performance of the terms and
conditions hereof shall not constitute or be construed as a waiver or relinquishment of either Party’s right to
thereafter enforce the same in accordance with this Agreement in the event of a continuing or subsequent
default on the part of CONTRACTOR or CLIENT. The waiver of any default by either Party shall not be deemed a
continuing waiver but shall apply only to the instance to which such a waiver is directed.

Complete Agreement: This Agreement, when executed, together with all exhibits attached hereto as provided
for by this Agreement, shall constitute the entire agreement between both Parties and this Agreement may not
be amended, modified or terminated except in writing signed by the Parties hereto. The terms and conditions
contained in this Agreement shall govern and shall take precedence over any different or additional terms and
conditions which CONTRACTOR may have included in any documents attached to or accompanying this
Agreement. Any handwritten changes on the face of this document shall be ignored and have no legal effect

unless initialed by both Parties.

Severability: In the event that any clause or provision of this Agreement or any part thereof shall be declared
invalid, void or unenforceable by any court having jurisdiction, such invalidity shall not affect the validity or
enforceability of the remaining portions of this Agreement unless the result would be manifestly inequitable or

unconscionable.

Recitals: The background recitals set forth at the beginning of this Agreement are expressly incorporated into
and made an integral part of the body of this Agreement and the terms of the Recitals fix the obligations of the
Parties and are binding upon them in the same way and to the same extent as all other provisions of this

Agreement.
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Headings: The headings of all provisions are for ease of reference only. The headings in no way define, limit or
describe the scope, intent or obligations of the provisions of this Agreement and therefore are not to be used in

construing this Agreement.

Amendments: Amendments to this Agreement shall be valid only if they are in writing and are signed by the
same Parties, or their successors in office, who signed the original Agreement.

Limitations on Liability: In no event shall the Parties be liable to one another for any indirect, consequential,
incidental, lost profits or like expectancy damages arising out of this Agreement.

Ownership of Works and Intellectual Property Rights: For the purposes of this paragraph, the term “Works”
includes creative writings, research data and reports, writings, sound recordings, pictorial reproductions,
drawings, film and video recordings, and other graphical representations, software, business methods,
inventions, improvements, and discoveries, and works of any similar nature (whether or not eligible for
copyright, trademark, patent or other proprietary rights), which are to be prepared for the CLIENT and delivered
under this Agreement. It does not include any of CONTRACTOR’s background intellectual property. Ownership of
the Works and all copyrights, trademarks, patents and other proprietary rights in the Works shall be owned
exclusively by CONTRACTOR. The CLIENT agrees that all copyrightable Works shall be considered a “work made
for hire” and that the CONTRACTOR is the author of and owns all rights in and to the Works. Notwithstanding
the foregoing, the CLIENT shall have a license to utilize the Works to maintain its equipment or to complete the
Work in the event of a termination of CONTRACTOR for cause. The CLIENT shall not have a license to use the
Works for any other project.

IN WITNESS WHEREQF, the Parties have caused this Agreement to be duly executed intending to be bound

thereby.
CONTRACTOR:

By:

ts?”,

co / Fresides T

[Client signature page to follow.]
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CLIENT:

B\/C ; — ; By_‘ ;. / .
Moy O Focabion i/ Kl Mt

Mary Fasbenger, Mayor Kelly M\urtal}gh, City Clerk()

Attached Exhibits:
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